Introduction
In the European Commission's 2011 report on translation and multilingualism, South Africa is presented as an example of a country where "radical multilingualism" prevails. 1 That is probably not surprising in view of the record eleven offi cial languages in this country with its multicultural society.
Historically, the multicultural character of South Africa ensued when Bantuspeakers migrated from Nigeria and Cameroon, and entered the territory south of the Limpopo (the northern border of South Africa) around 1700 years ago. 2 The original inhabitants of the country were the San and the Khoi, collectively known as the Khoisan. The fi rst European intrusion into the territory of a more enduring and organised nature than that of missionaries and merchants, occurred when Jan van The refreshment station expanded into a Dutch settlement and introduced deep legal pluralism and with that, multilingualism into the territory. The Dutch language was the fi rst European language imposed on the African population. 4 A few years after Van Riebeeck's arrival, the Dutch East India Company issued an instruction, dated 16 April 1657, that nobody, especially not its offi cers, were allowed to use any language other than the "mother tongue" (Dutch) in their dealings with slaves and that slaves should be permitted to speak only Dutch. 5 Although French played a role through the French Huguenots and became fashionable in Cape Dutch High Society in the latter part of the eighteenth century, it never offi cially gained any foothold.
When the British fi rst occupied the Cape in the late eighteenth century and then again in the early nineteenth century, English was introduced into the language mix. During the short-lived fi rst occupation, there was no concerted effort to advance the English language. The actual imposition of English on the local population started in earnest only during the second British occupation of the Cape.
Academic materials on the history of South African law focus mainly on the introduction of English as a component of a general Anglicisation process and the establishment of British hegemony. But one has to consider whether that was the primary reason for the introduction of English as the legal language. A possibility that should be considered is whether it was introduced in legal proceedings for practical reasons, merely as a lingua franca.
"Lingua franca", literally the language of the Francs, 6 has been variously defi ned, but in essence it is understood as "a common second language, shared by people 3 Interestingly, in 1620 two English subjects occupied the Cape on behalf of King James I of England. However, he was not interested and the occupation was never confi rmed: GG Visagie Regspleging en Reg aan die Kaap van 1652 -1806 (Cape Town, 1969 at 40. 4
During the Dutch rule of the Cape, the language of the courts was Dutch. The governor-in-council had extensive powers during the period, including the power to convene the courts and approve all judgments, subject only to the directorate of the Dutch East "Francs" in the original, medieval meaning of "lingua franca" referred not to the subjects of the Frankish Empire, but to all the inhabitants of Western Europe other than the Greeks: European Commission (n 1) at 20.
who are unable to communicate [with one another] in their native tongues". 7 To this defi nition is often added that the phenomenon goes hand-in-hand with political dominance and that the introduction of a lingua franca may be a by-product of an empire.
The use of a common vehicular language dates back to a time before the birth of Christ.
8 Of course, the prominence of Greek and Latin in Western Europe from the Middle Ages is well-known and these two languages shared the position of lingua franca for several centuries. In legal proceedings, the language medium was already regulated during the Roman Principate: the classical jurist Tryphoninus wrote that the praetor should render his decisions in Latin. 9 But by the time of the Dominate, practicality had steered emperors Honorius and Arcadius to recognise Greek as well.
10 Thus, Voet commented in his Commentarius ad Pandectas that a judgement should be given "of old in the Latin language only, though afterwards also in the Greek language, as being at the time well-known and in common use". Durban, 1955) . See, also, PC Anders "Judges and judgements" (1911) 28 SALJ 28-35 at 28: "Judgements must be delivered by the judge in an open court, on a business day, and in a language prescribed by the law of the land". It is a known fact that one of the reasons why the Corpus iuris civilis was not popularly received in Justinian's time was that it was written in Latin while the Eastern Empire was dominated by Greek culture and Greek was the lingua franca of the region. However, Latin remained the leading academic and scientifi c language long after the fall of the Western Empire and it is trite that the legal language of the Western European continent was Latin.
Indigenous African cultural institutions, including languages, have notoriously been ignored 12 in the history of early South Africa. Thus the needs of the indigenous population played no role in any decisions relating to judicial language both during the Dutch and the English administrations of the Cape, and later in the territories beyond the borders of the Cape.
13 This article will focus on the legislative regulation of the language medium in the nineteenth-century Cape courts and on the contest between Dutch and English for the position of the offi cial judicial language.
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The introduction of English repeating the 1797 provisions, including the requirement that briefs had to be in English. 21 Again, this requirement is not surprising as the governor who served as presiding offi cer in the Court of Appeals, was invariably of British origin while the character of the Court of Justice remained Dutch. 22 In 1811 circuit courts were established. 23 They were founded on the English model and paved the way for the introduction of the English law of procedure. In these courts preference was given to candidates for presiding offi cers who were conversant in English. 24 During the second decade of the nineteenth century, the drive for the advancement of English gained momentum. This is generally regarded as part of the Anglicisation endeavour, although the policy of Anglicisation became most prominent only during the 1820s. Anglicisation was not the principal goal of British policy at the Cape. In practice, the colonial policies fundamentally supported the continuation of the existing, predominantly European social order -of course, completely disregarding the indigenous African law and social order. Different colonial secretaries and governors had different views about Anglicisation; in fact, some were quite indifferent towards this ambition.
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In 1813, the Governor, Sir John Cradock, 26 publicised his sentiments about the importance of English in an "Advertisement concerning the advantages of acquiring knowledge of the English language". 27 His reasoning was determined by practical needs: he indicated that commerce had suffered because of the lack of proper translators and because the use of translators was an "imperfect and limited" way of communicating and "contrary to the spirit and effect of government". In consequence, Cradock intended to make a profi ciency in English a requirement of government employment "in future generations" when everybody would have had the opportunity of an education in English.
Nevertheless, Anglicisation was also coupled with an objective to "civilise" the Dutch colonists, not unlike the Cape administrators' general goal to "civilise" . In a report of 1805 on the indigenous population, Genl Jan Willem Jannsens, Governor of the Cape from 1804-1806, remarked that it was "the spirit and absolute wish of the republic and the government of this colony ... to protect the original natives of the colony, namely the Hottentots ... to civilize and render them more happy, and at the same time to cause them to be of the best possible advantage to the country" (idem at 162). There was further an extract from a journal of Col Collins during a tour of the "North Eastern Boundary, the Orange River, and the Storm Mountains" in which he referred to the "Bosjesmen" as an "uncivilized and unfortunate race" (idem at 50). Also enclosed in the Colebrooke-Bigge Commission's report is Lord Charles Somerset's Procl of 23 Jul 1824 which issued regulations regarding fair traffi c with the indigenous people. In the preamble of this Procl, reference is made to an earlier Procl of 20 Jul 1821 that instituted an annual fair to be held on the banks of the Keiskamma River "for the purpose of supplying the Caffres with such articles as might tend to civilize them, and to promote industry amongst them ..
." (idem at 204). 29 Sir John Barrow An Account of Travels into the Interior of Southern Africa in the Years 1797-1798
... vol 1 (London, 1801) at 83. In vol 2 (London, 1804) at 79 he describes them as "more indolent, more ignorant and more brutal than any set of men, bearing the reputation of being civilized, upon the face of the earth". His low esteem of the Dutch colonists may be detected throughout both volumes of this work. 33 and later in various articles he had published in the Quarterly Review, a popular literary and political journal in Britain. He saw reform of the language policy as an important tool in the process of civilisation, the ultimate goal of which would be to make "the next generation ... Englishmen". According to him "the general introduction of our laws and manners" would follow if the English language were established and all offi cial documentation was rendered in English. 34 But civilising the colonists was not his only goal; he also aspired to attain a harmonious community through a single language 35 -a notion that would appear again some years later.
Of course, the perception of the Dutch culture being generally inferior encompassed also their law and it is not surprising that Ellis voiced the sentiment to the Colonial Offi ce in London that there should be "some modifi cation of the Colonial Laws ... which are in many points founded upon principles abhorrent to English practice". 36 By 1821 the idea of a general reformation of the courts had come to the fore in the correspondence with the Colonial Offi ce. recommendation but on that of the Colebrook and Bigge Commission of Enquiry that was instituted two years later to investigate the state of affairs at the Cape.
An underlying reason for the proposed reforms was to sever the Cape's ties with the Netherlands as the Cape was seen as "an integral part of the Colonial Dominion of Great Britain". 38 The introduction of English as the exclusive offi cial language was regarded as an important fi rst step in this endeavour, because the continued use of Dutch was perceived as perpetuating the bond with Holland. Ellis viewed the Church and Bar as instrumental in strengthening the ties with the Dutch culture and forms of civil administration as their members were "the only educated classes" 39 in the Colony and had received their education and training in Holland. Most of the Dutch colonists, especially in Cape Town, 40 were familiar with English due to their extended contact with the language for almost twenty-fi ve years. 41 By contrast, the English inhabitants could not understand Dutch and had to rely on translators, also in legal proceedings, given that the language medium of the Court of Justice in Cape Town was still Dutch. Also, municipal administration and correspondence had to be translated into English and this caused unnecessary duplication and adversely affected the English inhabitants, particularly the merchant class: trade was conducted almost exclusively in English "and yet the various cases incident to English Shipping and English commerce generally, [were] tried in a foreign language [Dutch] before a Court, the members of which, if not wholly unacquainted with the English language, are certainly quite incompetent to decide on interpretations of contracts, policies of insurances, licenses and other similar matters submitted to their decision". 42 In civil cases, the Court of Justice conducted business mostly in written pleadings rather than viva voce. Ellis thus proposed that "an examination" in English be introduced as a requirement for holders of civil offi ce.
The fact that the judiciary was largely untrained and unable to speak English, 43 had elicited mockery of the Court of Justice and, as to be expected, wide-spread 38 Idem (Encl 1) at 183. 39 Ibid. 40 In certain districts, such as Albany and Uitenhage which were principally inhabited by British Settlers, English was the dominant language. These districts further had English magistrates, mainly because the commanding offi cers of the district usually also fi lled that offi ce. Ellis further pointed out that the only landdrost who was not conversant in English, in Tulbagh, was "on the eve of retiring from extreme age": idem at 185. 41 This was also confi rmed in a letter by William Dunn (an 1820 settler) to the Secretary of War (9 Jun 1821, in RCC (n 27) vol 14 at 20) in which he wrote that "the Dutch Authorities ... having practiced the English Language for about eighteen years could, if they would, inform the colonists of their arrangements in good English" (the emphasis in the original is signifi cant). 42 Ellis to Bathurst, 1 Dec 1821, and two enclosures, in RCC (n 27) vol 14 at 183-187 (Encl 1) at 185. 43 William Dunn, however, was of the opinion that the Dutch offi cials were competent in English, remarking in a letter to the Colonial Offi ce that while the "Dutch are generally like the untutored peasants of England", the Dutch offi cials had been "frightened by their conquerors" and "speak a good English". He accordingly predicted that the court offi cials would not retire merely because the language of the courts was changed: Dunn to the War Secretary of War, 9 Jun 1821, in RCC (n 27) vol 14 at 21. discontent. 44 Ellis therefore recommended a reduction in the number of judges from seven to three: the only judge that he valued worthy to be spared the axe was the Chief Justice, Sir John Truter, even though he had been trained in Holland. 45 All the other members of the Bench had no legal education and were "imperfectly acquainted with the English language". 46 The
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But not everyone was in favour of the introduction of English as the exclusive language in the courts. In 1820, Edward Blount, an English barrister-at-law, commented that it was "a fair subject of complaint, that, in an English colony, all proceedings are in the Dutch language; an Englishman being heard through the medium of an interpreter: whereas it would be easy to hear trials in either language, and then the court would be open to no imputation of misconstruction". The Colonial Offi ce responded favourably to Deputy-Secretary Ellis's suggestions regarding the introduction of English as exclusive, offi cial language in business and judicial proceedings and accordingly instructed the Governor, Lord Charles Somerset, 50 to effect by proclamation the necessary changes to the language policy. Somerset was directed to abrogate any law that entrenched the use of Dutch as the offi cial language. As an interim measure both Dutch and English were to be allowed for a certain period until English could be exclusively adopted. 51 The Colonial Offi ce supported the suggested changes to the Bench as a necessary step towards the introduction of English in the courts. It likewise supported the proposed retention of Chief Justice Truter. 52 The feeling was that the drastic reduction in the number of judges would not impact negatively on the business of the court but would rather contribute to greater effectiveness, as one properly trained lawyer would be "superior in effi ciency to two Members of the present Court thus employed". 53 Importantly, the Colonial Offi ce fi rmly believed that a "gradual assimilation of Colonial Law to the more liberal and enlightened maxims of British Jurisprudence" 54 would follow on the importation of the English language. Lord Charles Somerset, though, was not enthusiastic about the proposed changes to the Courts, 55 but, upon the instruction from the Colonial Secretary, he issued the Proclamation of 5 July 1822 for the adoption of English as the exclusive offi cial and judicial language. and those of British origin -again the curious notion that a single language would lead to unity. The Proclamation determined, among others, that English would be the exclusive language in all judicial acts and proceedings, in both the superior and lower courts of the Colony. The date set for its coming into operation was 1 January 1827.
Although its implementation date was only 1827, Lord Somerset introduced from 1824 onwards under this Proclamation English as the exclusive language medium in certain minor courts. It appears that the reason behind his further proclamations was the needs of practice. For example, in the Albany district the use of English was indicated because "in almost every case brought before the local Court ... the parties use English, and ... the only two (out of Seven Members who compose that Court) who are not Englishmen born, are well acquainted with the English Language". 59 This happened also in the "Township of Algoa Bay (Port Elizabeth)" because the majority of the inhabitants were "native British subjects" and "it would be highly inconvenient to them to use any other but the English language in their Judicial Proceedings before the said Court of Magistracy". 60 However, the proposed reform of the courts itself was put on hold. Less than a month after the issue of the Proclamation of 5 July 1822, Robert Wilmot Horton, the Under-Secretary of State in the Colonial Offi ce, proposed the institution of a commission of enquiry into, among other matters, the "state of the settlements", including "the state of the laws" and the "practical administration of justice" of the Cape, Mauritius and Ceylon. 61 The Commission of Enquiry headed by Major WMG Colebrooke and JT Bigge, received its instructions on 18 January 1823. 62 The judicial part of its enquiry was to "embrace the whole system and administration of civil and criminal justice ... [and] [t]he introduction of the English language in the courts of law, and in all public proceedings". The report of the Colebrooke and Bigge Commission was released on 6 September 1826. 63 One of their recommendations was that English be introduced as the only language in the courts. The fi rst and second Royal Charters of Justice followed on this report. However, it was only in 1828, after the implementation of the First Charter of Justice, that the necessary fundamental changes were effected to the court system.
The institution of the Commission of Enquiry did not stop the steady fl ow of communication about the defi ciencies of the courts -specifi cally the Benchbetween the Colonial Government and the Colonial Offi ce. The name of the Chief Justice, Sir John Truter, regularly crops up in the correspondence and it is obvious that he was regarded as an important means to effect the change in the courts from Dutch to English.
Truter was Secretary to the Government during the Batavian rule prior to the Second Occupation, and was one of those who had signed the Articles of Capitulation.
64 He was highly esteemed by the Cape governors who had great regard for his opinion in matters of public interest and, as indicated, the Colonial Offi ce too supported him. 65 .. feels himself bound to impress in the strongest manner the necessity of the general introduction of the English language as the only language to be made use of in future in all public and legal transactions of every kind, he feels the force of the observations made by you in regard to such obligation not being binding with reference to Religious Worship, and His Excellency will feel inclined to give the most liberal interpretation to this important point, and he therefore cannot object to the Religious Instruction being for some time to come given in the Dutch Language, provided always that the English language be taught in all the schools." 66 Secretary to Government to Wilmot Horton, 26 Sep 1825, in RCC (n 27) vol 23 at 161. 67 See, eg, his reports on land tenure (drafted for Sir John Cradock in RCC (n 27) vol 8 at 277ff) and taxation (in RCC (n 27) vol 9 at 368ff); cf, further, Botha (n 15) at 144-147. 68 See, eg, the correspondence as fi scal in RCC (n 27) vol 8 passim.
Blackstone's Commentaries and Bacon in prosecuting a case against the Reverend Laurence Hynes Halloran, Chaplain to the Military and Naval Forces. 69 Somerset's reluctance to accept the Chief Justice's request to resign for reasons of health 70 confi rms his reliance on Truter in the replacement of Dutch with English in the courts and the envisaged introduction of new judges. 71 In 1825, he implored Truter to reconsider his request: "[I]t would certainly obviate many very embarrassing diffi culties, if you could be induced to wave the consideration of your Health ... ." 72 Truter duly acceded 73 and remained in offi ce until 1827. Richard Bourke, Acting Governor from 1826 to 1828, delayed the implementation of the English language in the courts until the new court could be established. 74 He thought that the exclusive use of English would lead to bizarre consequences if implemented before English judges were in place. For example, where the parties, counsel and the presiding offi cer were Dutch, documents and pleadings would have had to be translated back and forth into Dutch and English. As a result, he issued an Ordinance in 1826 75 repealing Somerset's Proclamation of 1822 in as far as it determined that English should be the exclusive language in all the courts in the Colony. It determined that Dutch could lawfully be used. In the preamble it was stated that the reason for delaying the introduction of English was that there had been delays due to "unavoidable causes" and that it was deemed "expedient to postpone [the date of introduction] ... until such Arrangements shall be made as may facilitate the introduction of this benefi cial measure, and render its utility at once certain and permanent ...". According to section 2, the governor could nevertheless by proclamation determine that English be used "in the Judicial Acts and Proceedings of all or any of the Courts of Justice in this Colony, at such subsequent period as to him shall seem fi t." This Ordinance apparently did not affect the proclamations introducing English in the courts of the Albany District, Simon's Town and Algoa Bay.
A year later, Bourke issued Ordinance 33 of 19 Dec 1827, 76 for the creation of the offi ce of Resident Magistrates in anticipation of the Royal Charter of Justice of 1827. Section 7 of this Ordinance declared that all sentences, decrees, judgments, writs and summonses had to be in English.
3 The Royal Charters of Justice
Although the Colonial Offi ce in the main agreed with the report of the ColebrookeBigge Commission, it did not implement all the suggested changes. Importantly, it found that there was no immediate reason to abolish the existing Roman-Dutch law in favour of English law as recommended by the Commission, but that the newlyappointed judges should gradually assimilate the English law into the Roman-Dutch law.
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The First Charter of Justice, dated 24 August 1827, came into force on 1 January 1828. It determined that the language medium of the Supreme Court and circuit courts was to be English. 78 The new Supreme Court of the Colony's fi rst session was in January 1828: Sir John Wylde was appointed Chief Justice, the senior Puisne Judge was William Menzies, the second Puisne Judge was William Burton and George Kekewich was the third Puisne Judge -naturally they were all British.
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The Second Royal Charter of Justice of 4 May 1832 80 came into effect on 1 March 1834. It was in essence identical to the 1827 Charter. Section 32 determined that all sentences, decrees, judgements and orders had to be pronounced by the judges in an open court and in English. Section 39 determined the same for the circuit courts.
It is signifi cant that section 34 which instituted a jury in criminal cases, determined that "[n]o person otherwise competent to serve on a jury [would] be disqualifi ed by reason of his ignorance of the English Language". The same applied to juries in circuit courts. That it would lead to absurd consequences where a person who did not understand English acted as a juror in a case conducted entirely in English, is to be expected. 81 Not surprisingly, provision was made for interpreters. In the Orange Free State, Dutch was fi rmly established shortly after it became independent from Britain. Ord 3 of 1854 (Eybers (n 4) doc 160 at 296-270) determined that Dutch would be the exclusive language in the territory and the chief language in all courts of justice as the majority of the population was of Dutch descent and generally not familiar with other languages. It further ruled that any offi cial documentation in another language had to be translated into Dutch and that " [l] anddrosts and other public Offi ces shall have a suffi cient knowledge of both the Dutch and the English language to be able to act as interpreters in all cases". 86 According to Eybers (n 4) at xli, this legislation evidences the increasing infl uence of the so-called "country people". CP Lucas A Historical Geography of the British Colonies. Volume IV South and East Africa Part I Historical (Oxford, 1900) at 76-77 explains that there was a clear division between the "town" population (those centered around Table Bay whose interests were focused on the passing trade) and the "country" population (the rural dwellers). It is apparent that English gained more ground in the urban setting while Dutch was fi rmly entrenched in the country.
In 1882 the Constitution Ordinance Amendment Act 87 was promulgated. Section 1 repealed section 89 of the Constitution Ordinance of 1852 because it was held to be "repugnant to or inconsistent with the provisions of this Act".
88 Section 2 restored Dutch as language in the Legislative Council and House of Assembly, awarding it the same status as English.
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Some two years later, in 1884, the Dutch Language Judicial Use Act 90 was passed. Its preamble stated that notwithstanding the provisions of the Charter of Justice and the Courts of Resident Magistrates Act of 1856, it was "expedient to afford facilities for the use of the Dutch language equally with the English in courts of justice and in legal proceedings ... when requested to do so by any of the parties". Interestingly, in terms of section 1, judges of the Supreme Court had a discretion to 87 Act 1 of 1882 in Eybers (n 4) doc 38 at 66. 88 In Natal, the demands of the population had no effect on the introduction of English as exclusive language in the courts. Natal was annexed to the Cape in 1844 and became a separate colony in 1845. In anticipation of their submission to British rule, the Volksraad of Natal made a submission on 4 Sep 1843 to Her Majesty's Commissioner Henry Cloete demanding certain civil liberties. They indicated that they were prepared to submit to the Queen's sovereignty and asked that certain constitutional liberties be guaranteed. Among these were that "the Dutch Language shall be used in all Courts of Law, except where the majority of the inhabitants of the District shall speak English" (Eybers (n 4) doc 107, 174-180 at 175). These demands were ignored and s 22 of Ord 14 of 1845, which established a District Court for Natal, proclaimed English as the sole language in these courts. In terms of s 23, no juror in criminal cases before a recorder and a jury could be disqualifi ed merely because he could not speak or understand English. allow the use of both languages whereas resident magistrates, special justices of the peace and fi eld-cornets were required to do so.
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Section 2 of this Act caused some problems. In terms of it, a divisional council, by majority decision, or one-third of the registered voters in any division, could request the governor in writing by petition to order that all summonses, notices, and documents referred to in any summons, should be issued in both languages in all courts in the division. 92 The logical consequence of the provision was that even where all the parties were conversant in one language, or where a party had waived the right to use one language, the documents still had to be translated. That caused unnecessary delays and an escalation in the cost of litigation. The impracticality of this provision was further illustrated by a case in the Aliwal North District where the measure had been proclaimed. In a case before the Circuit Court the defence relied on this provision, arguing that an indictment had to be quashed because it had not been translated in accordance with section 2 of the Act and had to be regarded as pro non scripto. 93 Indeed, in 1886 the Appeal Court and Sheriff's Duties Act 94 added a proviso to section 2 of the Dutch Language Judicial Use Act of 1884. According to this section it would not be necessary to issue the process also in Dutch if it was apparent to the offi cer of the court issuing a summons, notice or document that the person upon whom it was served was "suffi ciently acquainted with the English language to understand the purport of such process" or if his command of the Dutch language was insuffi cient.
That this would cause discontent among Dutch speakers is obvious, and in 1888 the Dutch Language Judicial Use Amendment Act 95 was promulgated, enacting the same where a person suffi ciently understood Dutch or did not understand English.
Conclusion
It seems that the importation of English in the nineteenth-century Cape courts was not driven only by considerations of dominance or perceptions of cultural superiority, although these were evident in the correspondence of the time. Another important if underlying reason was quite simply the needs of practice and, of course, the need to promote justice for the English-speaking section of the population. The infl ux of British settlers and administrators, the introduction of Scottish Ministers in the Dutch Reformed Church and of British teachers, added up to a large section of the (European) population -the indigenous African population being considered of no consequence -that could neither speak nor understand Dutch. By contrast, the Dutch colonists who had been exposed to English for a long time could fi nd their way around in English. Further, there was then, as today, much criticism against the use of translators who invariably lacked the necessary legal knowledge, especially in judicial proceedings where the accuracy of the translation is of the essence. Judges were generally not legally educated and the existing legal practitioners who were well-educated and conversant in both English and Dutch were not susceptible to the idea of serving on the Bench because the salaries were too low. It was only practical to import English as the language of the courts.
It took several decades for the British authorities to realise the fallacy of excluding Dutch from legal proceedings and commerce. Eybers saw the legislation that brought Dutch back to the legal forum as evidencing the increasing infl uence of the so-called "country people". 96 The Dutch colonists resisted yielding to British supremacy, 97 a phenomenon that was mirrored also in their resistance to give way to English law and in the consequent survival of Roman-Dutch law in spite of the drive to gradually assimilate it "to the more liberal and enlightened maxims of British Jurisprudence".
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In 1909, section 137 of the South Africa Act 99 declared English and Dutch as the offi cial languages of the Union of South Africa, to be "treated on a footing of equality". In 1925, the Offi cial Languages of the Union Act 100 amended the Union Constitution and determined that Dutch included Afrikaans retrospectively. Afrikaans eventually replaced Dutch. In both the 1961 and 1983 republican constitutions, English and Afrikaans were entrenched as the offi cial languages. It was only in the new constitutional democracy that indigenous African languages were for the fi rst time recognised and that all of eleven languages were declared offi cial. 101 Today the language medium in the High Courts is limited in practice to English and Afrikaans, but it is apparent that English has evolved as the legal lingua franca and de facto most proceedings take place in English. In a parliamentary address, the Minister of Justice and Correctional Services recently confi rmed his Department's policy "to promote the use of indigenous languages in all our service points". He referred to a legislative framework being in the pipeline to promote the use of African languages in court proceedings as a matter of practical need.
There is a movement towards the use of African languages as the language medium (the language of record and the court process) in magistrate's courts in KwaZulu-Natal, the Western Cape and Limpopo. This movement is clearly not politically driven. Thus the Mitchell's Plain Magistrate's Court in the Western Cape conducts trials in Afrikaans (notoriously regarded as the apartheid language) and the Khayelitsha Magistrate's Court uses isiXhosa. The endeavour appears to have emerged out of the practical need to expedite justice by getting rid of timeconsuming and invariably inaccurate verbal translations. In the courts where these measures were introduced, the majority of the people and the magistrate speak the same language. The policy of the Department of Justice is that in cases where one of the parties does not speak the language, the case should be conducted in English -the legal lingua franca -and should a case go on review, the records have to be translated in English. 103 Although language is an integral part of a culture and as such endowed with the subtext of identity, ethnic belonging, shared values, traditions and history, on a practical level it is merely a tool of communication. In a court of law, language should serve the ends of justice. The experience in the magistrate's courts mentioned above testifi es to the fact that language can be removed from its personal context and that on an ad hoc basis any of the eleven languages can successfully become the language of record as and when the need arises.
Abstract
Legal pluralism, and with it multilingualism, was introduced into Southern Africa when the fi rst Dutch refreshment station expanded into a settlement. Dutch remained the offi cial language until after the second British Occupation of the Cape in 1806. Indigenous African cultural institutions, including languages, were notoriously ignored in early South African history and the needs of the indigenous population played no role in any decisions relating to judicial language both during the Dutch and the English administrations of the Cape, and later in the territories beyond its borders. This article focuses on the legislative regulation of the language medium in nineteenth-century Cape courts and the contest between Dutch and English for the position of offi cial judicial language. Today the language medium in the High Courts is limited to English and Afrikaans, but it is apparent that English has evolved as the legal lingua franca and de facto most proceedings take place in English.
